—
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In the Matter of - '
' Case No. MD-02-0786
MAZEN H. KHAYATA, M.D. ( ' '
: CONSENT AGREEMENT FOR
Holder of License No. 20382 ‘ , LETTER OF REPRIMAND
For the Practice of Allopathic Medicine
In the State of Arizona.
CONSENT AGREEMENT

By mutual agreement and uhdersfanding, 'between the Arizona Medical Board |-

(“Board”) and Mazen H. Khayata, M.D. (“Respondent"), the parties agreed to the followihg

~disposition of this matter.

1. Réspondent acknowledges that he has read and understands this Consent |’
Agreement and the stipulated Findings of Fact, Cénclusiqns 6f Law and Order‘(“Consent
Agreement”). Respond_erit -acknowledges- that ‘he has the right to -consult with" legal
counsel regarding this matter andhas done so or choosesnottodo so. - " -~

2."- 'Respondent understands that by entering into this Consent Agreement, he

voluntarily relinquisheé any rights to a hearing or judicial review in state or fedefal court on|

the mattefs alleged, or to challenge fhis Cons,ent'Agreement in its enti‘re'ty as issued by the
Board, and waives any other cause of action rélated thereto or’arising‘ from said Order.
3. Respondent acknowledges and understands that this Consent Agreement is
not effective until approved by the Board and signed by fts Executive Director.
'I 4. All admissions ‘mad_e by Respondent are solely for fina.l disposition of this
matter and any subsequent related admini-strative‘proceedings orlcivil litigation involving
the Board and Respondent. - Therefore; "said admission's ‘by Respondent are not intended

or made for any other use, such as in the context of another state or federal government
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|| by the‘parties.

regulatory agency proceeding, civil or criminal court proceeding, in the State of Arizona or
any other state or fed-eral court.

5. Respondent acknowledges and agrees that, although the Consent
Agreement has not yet been accepted by the Board and issued by the Executive '[')irector,
upon signing this agreément, and returning this document (or a copy thereof) to the
Board's Executive Director, Respondent may not revoke the acceptance of the Consent
Agreément. Respondent may not make any modlifications to the document. Any
modifications to this original document are ineffective and void uhless mutually approved

6. Respondént further .understands that this Consent Agreement, once
approved and signed, is a public record that maS/ be publicly disseminated as a formal
action of the Board and will be reported to the National Practitioner Data Bank and to the
Arizona Medical Board's website. | |

7. If any part of the Consent Agreement is later declared void or otherwise
unenforceable, the remainder of the Consent Agreement in its entirety shall remain in

force and effect.

_/~ "A\av'ﬂj? DATED: /2//_7/?—”‘;3

MAZEN H. KHAYATA, M.D.
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FINDINGS OF FACT !

1. The Board is the duly constituted authority for the regulation and control of
the practjcé of allopathic medicine in the State of Arizona.

2. Respondent is the holder of license number 20382 for the practice of
allopathié medicine_ir; the State of Arizona.
| 3. Tﬁe Board initiated case number MD-02-0786 after it received a complaint
letter dated from the State Compensation Fund of Arizona, Workers' 'Compénsation
Insurance (“SCF of Arizona”). SCF of Arizona was concerned about the quality of care
rendered by Respondent to an injured wdrker. .

4. On August 16, 2002, a 55 year-old -male (“S.F.”) presented as a referral
patient to Respondent for further evaluation of back pain and right leg pain. .S.F.’s medical
history indicated that, in Mérch of 2002, he had injured'his back while working as a police
officer when he lifted a fifty-pound box out othhe trunk of his police cruiser. S.F. had tried
phys_ical therapy and medications without much improvement. S.F. indicated that 50% of

the pain was in his back and 50% pain shooting down his right leg and that he had

persistént pain on the right side. Prior to his vi'si,t to Respondent, a magnetic resonance

imaging (“MRI"’) was taken of S.F.’s lumbar spine-and the findings of the MRI revealed
mild narrowing at the L4-5 level: |

5. Respondént’s examination and evaluation of S.F. re\)ealed that he hac_J.miId
spinal stenosis with associated back pain and radiculopathy for six months without -any
improvement. Respondent stated that S.F. did not want to try epidural cortisone

injections, or a myelogram, or.an EMG study so Respondent discussed various options

|| with S.F. Respondent and S.F‘. agreed they would (1) procéed with a lumbar mylogram CT

to further evaluate his pain due to small findings. on the MRI; (2) proceed with EMGs/nerve

conduction studies of the right lower extremity; and (3) folldw-up in two weeks.
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6. On Aug'ust 19, 2003, S.F. presented to the Emergency Department at Desert
Samaritan Hospital (“E.R."). The E.R. physician (“E.R. Physician”) noted that S.F. had
been séeing a chiropractor over the last 5 days and that the chiropractor had aggravated
S.F.’s herniated disk. - E.R. Physician -examined S.F.'s Iower. back and noted that it
revealed tendernesé and spasm in-the lower lumbar region. S.F. mapped out an L4_-5 and
an L5-S1 nerve.' root distribution pattern going down the right -leg. E.R. Physician
consulted Respondént and booked a computed tomography ("*C.T.") lumbar myelogram
upon Respondent's request. The }CT lumbar myelogram results revealed an L4-5
herniated disk on the right and a displacing L4 nerve root ganglion.

| 7. On August 20, '2603, Respondent performed a surgical procedure on S.F.
Respondent’s operative report reflects that he performed a bilateral L4 and L5
hemiiaminotomy, foraminotomy with nerve root decompression and microdiskectomy with
a bilateral approach on the right. On August 23, .2003,' S.F. was discharged from the
hospital. ‘ ) |
8. On August 26, 2003, S.F. returned to the E.R. with complaiﬁts of increa‘sing'

pain in his back and right leg. S.F. indicA;ated'to the E.R. physician (“E.R. Physician #2")

that the pain was similar to, if not worse, than the pain he experienced prior to his surgery.
E.R. Physician #2 consulted with Respondent who recommended thét S.F. be discharged
home with pain medication and told fo follow-up with Respondent.

9. On Septefnber'G, 20702, S.F. presented to Respondent with complaints of
persistent ba'ck' pain and right thigh pain. S.F. denied left-sided pain. Respo‘ndent
examined S.F. ahd_noted he should obt‘ai-ﬁ é new MRI of the lumbar spine with and without
gadolinium. S.F. was to follow-up with Respondent after the MRI was complete. ’ -

10; On September 27, 2002, Respondent's MRI scan wéé performed wifhout

contrast. The MRI report indicated that at L4-5 there was a non-enhancing right lateral
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soft tissue narrowing the right neural foramen, and causing posterior displacement of the
right exiting L4 nerve root and no canal stenosis was identified. Also, the MRI report
indiéated at L3-4 there waé a biléteral laminectomy defect and post-surgical changes were
identified. However, there was no disk herniation, canal or neural foraminal stenosis. It
was noted inlt_he MRI repoft that L5-S1-and L3-4 post-surgical changes were noted without |
convincing MRI evidence for disk herniation.

11.  On October 4, 2002, S.F.'presentéd to Respondent for a foIIow-u.p visit. S.F.
indicated that he has bilateral thigh péin with radiation to the knee and the pain is in the
medial thigh on the left as well as right shin pa-in. Respondent noted that the repeat MRI
of the lumbar spine did. not reveal any recufrence ahd there was suggestion of a mild disk
bulge at the L4-5 Ie;vel. Res'pondent’s" plan for S.F. Was to (1) proceed with a course of
physical therapy and lumbar epidural }cortiéone injections; (2) obtain electromyograms
("EMGs") of the lower extremities and (3) follow-up in six weeks. |

i2. Sometime after October 4, 2002, S.'F. was seen by another physician

(‘W.S."). From the record of this visit, it appears that W.S. examined S.F. on behalf of

SCF of Arizona. The Board is in possession‘o‘f the report dated 10/31/02 'tha't. W.S.

prepared and submitted to SCF of Arizona (“Report”). S.F.'s most recent MRI scan

reflected persistence of disk bulge at L4-5 and some mild narrowing of the foramina

’bilaterally at L4-5. Report indicates that the surgicél proceduré performed by Respondent

on S.F. appe>ars to have been an L3-4 Iamfnotomy and ‘L45-S1 laminectomy. These were
not the levels that Respondent ést_ablished with S.F. that were t6 be operated on prior to
the surgery. Respondent told S.F. that fhe surgical procedure was to take place at level
L4-5 to relieve S.F's leg pai_n. | | ,

13.  Respondent denies that. he operated on the L3-4 Ieve;l andv L5S-1.

According to Respondent he was unable to perform a small straightforward laminectomy

o
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because S.F. had a lot of muscles. Respondent states that when the diséectomy was
evxposed for the microdiscectomy, he had to dissect the muscle off the mid-line and put a
retractor to hold it in pIacé. Respondent performed this procedure under x-ray guidance.
A radiopaque marker was put in- place and then a cross-table x-ray was performed.
Respondent stated that he could then see that he was at the L3-4 level that was too high
and went through the procedure 6f placing a radiopaque marker and performing another x-
ray. Respondent then noted thaf he was too low a'f the L5-S1 level. During this
procedure, L3-4 Iével was exposed as well as the L5S-.1 level. Respondent stated he was
then able to locate tﬁe. L4-5 level because it waé exposed at the same time as the L5S-1
level and he was able t-o perforrﬁ the appropriate procedure at the correct | level.
Respondent stated that the upper and lower levels would show that they have beeﬁ
worked on whén the lamina and spinous process of exposure takes place. Respondent 4 |
stated that he did not go in the disk itself nor did he go ihto the thecal sac. The only‘plAace
that he'operated on was in the middle in between L3-4 and L5-S1 bebause those were his
markers. Respondent further states ‘that he opened the lamina at L4-5 only.

14. The standard of care réqUired Respondent to berform surgery on" the
abpropriate level, as devtvermined by radiological studies and/or physical examination.

15. Respoﬁdent failed to meet the accepted standard of care because he did not
perform surgery on the appropriate level, as determined by radiological studies and/or
physi.cabl examination. | |

16. S.F. was harmed because the appropriate surgery was not performed,
leabving him with a persi‘stent, painful herniated disc at L4-5.

17. On December 3, 2003, Respondent completed a seven and \e.n ‘half hour|

Category | Qontinuing Medical Education course in magnetic resonance imaging (“MRI").
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CONCLUSIONS OF LAW

1. The Board possesses jurisdiction over the subject matter hereof and over
Respondent.
2. The conduct and circumstances described above constitute unprofessional

conduct pursuant t6 ARS. § 32-1401(24)(”)‘ - (“[c]on'duct that the board determines is
gross negligence, repeated negligence or negligence resuilting in harm to or death of a |
patient.”) |
ORDER
IT IS HEREBY ORDERED THAT:

1. Respondent is issued a_v Letter of Reprimand for pérforming a bilateral
laminotomy at the wrong level. | |

2. 'Respondent shall pay a civil penalty‘ in the amount of $1,000.00 within 60
days. _
3. This Order is the final dispbsition of case number MD-02-0786.

DATED AND EFFECTIVE this /47 day of Jgnveaey , 2004.

iy,
SONEDE s,

ARIZONA MEDICAL BOARD

X=r | - '

XN . ;
e 1913, S BARRY A. CASSIDY, Ph.D., PA-C
AR W Executive Director

s,
""nmuu\“\

S
(SEAL) S R

ORIGINAL of the foregoing filed this

W day of anw,i , 2004 with:

Arizona ‘Medical Board

{19545 E. Doubletree Ranch Road

Scottsdale, AZ 85258
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EXECUTED COPY of the foregoing mailed by

Certified Mail this }X"day of \\a M!M”f , 2004 to:

Paul J. Giancola, Esq.
Snell & Wilmer L.L.P.

400 E Van Buren

Phoenix, AZ 85004-2202 .
EXECUTED COPY of the foregoing mailed
this \¥™ day of GMMW) ,'2ooito:

Mazen H. Khayata, M.D.
5501 N. 19" Avenue, Suite 102
Phoenix, Arizona 85015-2451-

EXECUTED COPY of the foregoing
hand-delivered this {4 day of
davuary 2004, to:

Sandra Waitt, Management Analyst
Arizona Medical Board -
9545 E. Doubletree Ranch Road

|| Scottsdale, AZ 85258
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Information Services




